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I. INTRODUCTION
1.

The members of the Ontario Trial Lawyers Association (OTLA) represent injured people
and are well positioned to appreciate the impact of automobile insurance legislation and
regulation on the rights of consumers and those compelled to access the automobile
insurance product (the “product”). Since the implementation of Bill 198 nearly five years
ago (and well before under earlier Insurance Act regimes), the members of OTLA have
worked on the front line assisting individuals who have been injured in automobile
collisions, in the context of both first party and third party auto-related disputes at FSCO
and through the courts.

Through this first-hand experience, cooperation with

stakeholders and consumer groups, interaction with the insurance industry, and in-depth
research, OTLA can offer valuable input for this mandatory review.

OTLA’s input

enhances consumer protection, improves the product and protects the fundamental
values of fairness and equity required of a product intended to protect all Ontarians. For
these reasons, OTLA is a significant stakeholder in this mandatory five-year review and
is well poised to offer its commentary and submit recommendations.
SUMMARY OF RECOMMENDATIONS
OTLA recommends the following:
•

immediate repeal of the defining regulation

•

elimination of the threshold

•

the deductible should be:
- reduced from $30,000.00 to $15,000.00 on awards of $100,000.00 and less;
- reduced from $15,000.00 to $7,500.00 on Family Law Act awards of $50,000.00 and
less;
- eliminated in fatality claims
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•

the procedure for claiming, disputing, and receiving statutory accident benefits must be
simplified, shortened, and delivered more efficiently

•

transaction costs in accident benefits are too high.
administered in a more cost-effective manner

•

the principle of proportionality must be injected into the accident benefit process

•

there ought to be no change in the existing definition of catastrophic impairment

•

the dispute resolution process at the Financial Services Commission of Ontario
(“FSCO”) should be streamlined by the consolidation of mediations and pre-arbitration
hearings

•

for disputes less than a fixed monetary sum, a simplified summary procedure needs to
be developed at FSCO

•

incentives for fraud and abuse in the accident benefit system should be eliminated

Accident benefits must be

II. OVERVIEW OF CONCEPTUAL GOALS
2.

These submissions for the review of Part VI of the Insurance Act are intended to achieve
fairness and efficiency in automobile insurance while also preserving fundamental rights
of access to justice. We seek to ensure restoration of tort rights, while maintaining
appropriately priced premiums and a healthy and viable insurance industry. This can be
accomplished in a number of ways, including, but not limited to, changes to statutory
accident benefits that simplify practices, drastically reduce complexity, and minimize
transaction costs.

Restoring an appropriate balance between access to justice (by

enhancing tort rights) and accident benefits must involve savings in the latter to support
the former.
3.

Proportionality is another important concept which OTLA would like introduced into the
statutory accident benefits scheme. The cost of the process for determining entitlement
to a benefit can approach and, at times, exceed the amount of the benefit sought.
Applications, reviews, assessments and ADR processes must be reduced to restore
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proportionality. Improved administrative efficiency and dramatically reduced reliance on
process is critical to reducing waste in the system.
4.

The Honourable Coulter Osborne suggested in his Civil Justice Reform Project report of
November 2007, commissioned by the Attorney General of Ontario (“the Osborne
Report”):
“Proportionality… simply reflects that the time and expense devoted to a
proceeding ought to be proportionate to what is at stake.”

5.

Transaction costs, including assessment costs and administrative costs in particular,
associated with claims under the first party benefit system, are frequently too high in
relation to the benefit sought. It is wasteful and inefficient to spend more determining
entitlement to a particular benefit than the actual value of the benefit claimed. With
enhanced tort rights and corresponding reductions in expenses associated with the first
party benefit system, dramatic reductions in transaction costs can be delivered.

6.

Further restrictions on tort rights1 affecting car accidents occurring on and after October
1, 2003 were in response to lower insurer profitability in 1999 to 2002. This decline in
profitability was consistent with the historical cyclical pattern of insurance industry
profitability.

Insurance industry economic data establishes that these further

restrictions were not required. At the time the changes were made the industry cycle
had shifted and profitability was restored before the changes.

This highlights the

importance of avoiding changes the importance of avoiding changes that limit rights in
response to cyclical or transient changes in insurer profitability.

Taking the matter

further, interfering with fundamental rights of access to justice should, as a matter of
policy, be avoided.
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7.

Instability of the product is not good for consumers.

Poor public perception of the

insurance industry is a consequence of instability. The insurance industry has a vested
interest in restoring stability to the product. In considering the appropriate reforms in this
5-year review, it is vitally important to address the issue of stability so a product can
finally be developed that will stand the test of time. Limiting tort rights, experience has
shown, is completely ineffective in achieving stability in automobile insurance.
Specifically, the increased deductible on non-pecuniary general damages and the
toughened threshold that applies to accidents occurring on and after October 1st, 2003
did not and could not provide stability to automobile insurance. Attempts to achieve
stability through the erosion of fundamental tort rights are misguided.

These

approaches, in the end, do not serve the insurance industry and most certainly are a
disservice to the public. The cycles to which instability is attributed inevitably return.
Stability has nothing to do with tort rights and everything to do with appropriate pricing of
the product, insurer discipline, and the rate approval process.
8.

It follows, therefore, that restoring tort rights, inadvisably taken away, will in no way
diminish the product, but will enhance fairness in the system, facilitate access to justice,
and fulfill the expectations of most insurance purchasing Ontarians about the protection
they think they are buying with their premium dollars.

9.

Stability of the automobile insurance product absolutely requires a fundamental
reconsideration of the Statutory Accident Benefit Schedule (“SABS”).

Excessive

transactional and administrative costs associated with relatively minor injuries, including
out-of-control assessment costs and too much “procedure” have been the most
significant contributors to instability.

All those involved in the process must first

1 In particular, the increased deductible on non-pecuniary general damages from $15,000 to $30,000; the increased deductible on Family Law Act awards from
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acknowledge those changes that will not bring stability. We must then identify what
changes will restore stability. This starts with simplifying the product and reducing all
administrative and procedural hurdles impairing quick and easy access to entitlement.
III. TORT REGIME – ACCESS TO JUSTICE
A. THE THRESHOLD
10.

Restoring fairness to automobile insurance and improving access to justice are the main
priorities for OTLA. OTLA seeks to have the verbal threshold repealed in its entirety.
This can be achieved through an amendment to the Insurance Act. As a preliminary
matter, regulatory changes made in 2003 which imposed additional restrictions on tort
rights can be easily reversed without legislative amendment. These changes included
the regulation defining the verbal threshold; the increased deductible on non-pecuniary
general damages of $30,000.002 (from $15,000.00); and the increased deductible on
Family Law Act awards of $15,000.003 (from $7,500.00). The available economic data
demonstrates that the changes made in 2003 were unnecessary.

11.

The Regulation defining the verbal threshold brought under Bill 198 is both unduly harsh
and discriminatory. Those discriminated against include: children, elderly, homemakers
and the disabled. The regulation (O. Reg. 381/03) defining the threshold creates a
tougher test and is so harsh as to prevent many innocent accident victims with serious
and debilitating injuries from recovering fair compensation.

Further, the defining

regulation offends fundamental principles of justice and equality, recognized in our
Charter of Rights.

$7,500 to $15,000; and, the regulation defining the verbal threshold.
2 on awards which do not exceed $100,000.00
3 on awards which do not exceed $50,000.00
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12.

Bill 198 brought in two new regulatory tests to define what would be considered
“serious”. One test applies to those who work. A different and more onerous test applies
to those who do not. For employed people to be compensated for their pain or get their
health care paid for, they must prove that their ability to do tasks at work has been
compromised.

Meanwhile, those outside of the workforce, such as homemakers,

children, elderly, and the disabled must prove that they can not carry out most of their
usual activities.
13.

Since 1993, injured people and insurers took guidance on the interpretation of the
threshold from the decision of the Ontario Court of Appeal in Meyer v. Bright.

Neither

litigants nor courts had very much difficulty applying the clear direction from the Court of
Appeal on how to interpret the threshold. The introduction of the defining regulation
must, therefore, have been motivated by other interests. An important issue, and a
matter of considerable uncertainty for participants in the process, is whether the defining
regulation alters the way courts must apply the threshold test.
14.

Although the defining regulation has been in force since October 2003, there has been
no guidance from our courts on its application until the April 30, 2008 decision of Madam
Justice Morrissette in Nissan v. McNamee.

The trial judge in Nissan pointed out the

following differences between the Meyer interpretation and the defining regulation:
1.
The defining regulation adds the word “most” to modify “usual activities of
daily living”. The trial judge found that the use of the word “most” suggests “a
higher threshold where impairments affect daily living, but not working”.
2.
With respect to resuming activities of daily living, the defining regulation
modifies the test by adding “considering the person’s age”.
3.
The defining regulation introduces the concept of “accommodation” to the
consideration of whether an injury is serious in the context of return to work. The
trial judge finds that the reference to “accommodation” has the effect of raising
the threshold “modestly” for plaintiffs.
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4.
The defining regulation does not take the analysis in the same order as
Meyer. In Meyer the last question was whether the impairment was “serious”. In
the defining regulation it is the first question.
5.
The defining regulation introduces the notion of “reasonable efforts” on
the part of the injured person to make use of accommodation, in the context of
work. According to the trial judge, this addition imposes a positive duty on the
plaintiff to lead evidence that this new obligation has been satisfied.
6.
The trial judge notes the addition of the word “continue” as a requirement
to proving permanence.
15.

Importantly, the facts and findings in Nissan, a case in which the plaintiff’s claim was
dismissed, were entirely focused on the ability of the plaintiff to work.

There were

serious credibility issues which ultimately defeated the plaintiff’s claim. There was no
evidence and no analysis of the provisions that would apply to a claimant who was not
employed.

The trial judge was not called upon to apply most of the changes she

identified as resulting from the defining regulation to the facts of this case.
16.

In particular, the trial judge did not provide any guidance on the application of the most
significant change arising under the defining regulation, which is the use of the word
“most” to modify daily activities. To the extent this addition raises the bar for proving the
threshold is met, people who did not work at the time of their accident, for example
children and retired people, will face a much tougher challenge to fair compensation for
pain and suffering that employed people. In this respect, the defining regulation is
discriminatory and uncertainty remains almost 5 years after the introduction of the
defining regulation.

17.

The Osborne Report expresses concern about the efficacy of the threshold.

Even

though automobile insurance was not specifically part of the Terms of Reference, The
Honourable Coulter Osborne saw the threshold and deductible as matters of such
considerable importance in the context of access to justice that he saw fit to address
these issues as part of his Civil Justice Report.
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18.

Significantly, he observed the similar purposes of the deductible and the threshold.4
Both the deductible and the threshold are designed to take less serious claims out of the
system.

Having both is redundant.

The Osborne Report questioned the merit of

excluding by the threshold those claims that exceeded the deductible and further noted
the substantial transaction costs, for the parties and the courts, associated with
addressing the issue of the threshold. That is, the determination of whether the injury
meets the test of the threshold is not made until the conclusion of the case at trial. To
reach that point, both parties must spend considerable sums and exhaust substantial
resources in order to reach an uncertain
19.

The Nissan case is an excellent illustration of the wasteful transaction costs associated
with the threshold. In that case the plaintiff was found not to meet the threshold, with the
result that her claim for pain and suffering damages was dismissed. That determination,
however, was not made until both parties had incurred considerable expense in bringing
the matter to trial, and after exhausting important court resources. As observed by the
Honourable Mr. Osborne, these considerable transaction costs are entirely attributable
to the threshold. It is in the public’s interest to remove this inefficient, unnecessary and
costly provision.

20.

Importantly, The Honourable Coulter Osborne noted that a threshold has “access to
justice implications”. OTLA agrees with these observations and seeks to restore access
to justice for innocent accident victims. The Osborne Report urged the Superintendent
of Financial Services to give consideration to the concerns about the threshold and
deductible.

OTLA shares the concern that the public interest is not served by a

threshold that excludes claims that exceed the deductible. OTLA also supports the

4 That is, both are designed to eliminate less serious cases from the system. This makes them redundant.
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observations about the discriminatory effect of excluding claims of children and the
elderly by operation of the regulation defining the verbal threshold.
21.

On April 29 and 30, 2008, OTLA hosted an Insurance Summit in partnership with the
Ontario Bar Association and the United Senior Citizens of Ontario to discuss automobile
insurance reform.

Participants in the Insurance Summit included consumer groups,

health care practitioners, lawyers, and other stakeholders. One of the recommendations
coming out of the Summit was support for the elimination of the verbal threshold. There
appears to be a wide consensus developing on this point.
22.

Product stability is an important objective in automobile insurance reform. From the
public’s perspective, premium levels need to be predictable and should not be subject to
dramatic swings. For the insurance industry, the cost of doing business needs to be
reasonably predictable.

Reforms that have progressively diminished the rights of

innocent accident victims have failed to yield product stability. The lesson to be learned
from the experience of the last 18 years is that reducing tort rights has not and never will
control premium stability. Insurers will continue to face the cycles that create the risk of
crisis in the industry until proper steps are taken to ensure stability. Those steps do not
involve limitations in tort rights. The cyclical patterns in profitability are caused by pricing
of the product by insurers resulting in a highly variable gap between costs and premiums
23.

Research into the attitudes of Ontarians to auto insurance was done through Ipsos Reid
in January 2008. The polling data showed that 86% of Ontarians feel the current system
is unfair to accident victims; 62% of Ontarians indicated that they would be willing to
accept a small increase in insurance premiums if it meant it was easier for accident
victims to be compensated; and 79% of Ontarians believed the current system to be
unfair to accident victims who were not at fault.
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24.

Restoration of tort rights requires striking the right balance with first party benefits. First
party benefits must be substantially reformed to permit the cost savings needed to
restore fairness to the product.

OTLA acknowledges that elimination of the verbal

threshold must go hand-in-hand with reform of first party benefits. Significant reform of
the first party benefit system is essential to enhancing the quality of the product;
however, the defining regulation can be revoked immediately, pending the review of the
first party benefit system.
B. THE DEDUCTIBLE
25.

Ontario courts have very soberly avoided falling into the trap of excessive awards as
seen in other jurisdictions. Attached to this submission as Appendix “A” is a chart setting
out an overview of specific injuries and the pain and suffering awards granted by Ontario
courts before the application of the deductible.

26.

O. Reg. 312/03 03 doubled the statutory monetary deductible for pain and suffering
claims to $30,000.00 (from $15,000.00) and for loss of care, guidance and
companionship in death claims to $15,000.00 (from $7,500.00). The unintended
consequence of this Government regulation has a staggering impact on the ordinary
Ontarians directly affected by an automobile accident. The deductible was meant to
remove minor soft tissues injuries from the system. By doubling the deductible, more
serious injuries are eliminated.

27.

In the even more unfortunate event of a death, the injustice is jarring. The $15,000.00
deductible in fatality claims virtually eliminates any compensation from being awarded to
grandparents making claims when they lose a grandchild, or a grandchild who loses a
grandparent. The deductible also has a significant impact on claims brought for the loss
of a sibling or an adult child who loses a parent. Attached as Appendix “B” is a chart
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summarizing the damages awarded in recent fatality decisions before the application of
the deductible.
28.

The Osborne Report also recommended varying the deductible.

The Honourable

Coulter Osborne likened the deductible to a “tax on pain” in a speech at the Insurance
Summit. At the Summit, consumers and accident victims spoke about the harshness of
the deductible, particularly in fatality claims.
29.

Another recommendation of the Insurance Summit was to maintain a deductible on non
pecuniary general damages, provided the verbal threshold is eliminated and that the
current deductible be lowered from $30,000.00 to $15,000.00

30.

With regard to Family Law Act claims, the recommendation was to lower the deductible
and, in the case of fatal claims, eliminate the deductible entirely.

31.

OTLA recommends the following:
(a)

reduce the deductible on non-pecuniary general damages on awards of
$100,000.00 or less from $30,000.00 to $15,000.00;

(b)

reduce the deductible for Family Law Act awards of $50,000.00 or less from
$15,000.00 to $7,500.00; and

(c)

32.

eliminate the deductible in fatality claims.

With regard to the deductible, the Ipsos Reid research showed that:
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(a)

73% of Ontarians believed there should be no deductible on pain and suffering
awards;

(b)

78% of Ontarians supported reducing the deductibles;

(c)

79% of Ontarians believed the current system to be unfair to accident victims
who were not at fault; and

(d)

70% of Ontarians found the current levels of deductibles unreasonable.

C. CONSTITUTIONAL CONSIDERATIONS
33.

OTLA has noted the recent Alberta decision Morrow v. Zhang in which a discriminatory
auto insurance law has been struck down. One of the constitutional lawyers involved
with the Alberta challenge has provided an opinion to OTLA that the Ontario threshold
defining regulation and deductible is similarly discriminatory and also likely to be struck
down. Now is the time to deal with this problem, when other changes can be
implemented to ensure a balanced and fair product that is also constitutionally sound.

D. INSURANCE RATES – AFFORDABILITY AND AVAILABILITY
34.

Setting automobile insurance premiums is a matter of great importance to the driving
public.

Avoiding precipitous swings in premiums is also a matter of considerable

importance to consumers.

While the current system of rate review and approval

provides a level of protection to consumers, it is not as effective as it could be in
maintaining consistent and predictable premiums. The decline in premiums in the last
five years cannot be attributed to the provincial regulator or to the actions of insurers.
The decline in premiums in the last five years is a consequence of the watering-down of
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the insurance product and a significant increase in insurer profitability. At the same time
consumers paid less, because they received less coverage for their premium dollar.
35.

Historically, automobile insurer profitability has followed a cyclical pattern which has
resulted in what the industry describes as “hard” and “soft” markets. While pricing,
returns on investments and reserve setting all impact on fiscal performance, the loose
underwriting practices that accompany a soft market inevitably lead to difficulties
associated with a hard market and the potential for a “crisis”. Stability for the insurance
product requires discipline or regulation that prevents a hard market severe enough to
create a perceived “crisis”. It has been during these putative crises that tort changes
limiting liability have been sought by the insurance industry and legislated by
government.

Inevitably, the insurance cycle repeats itself.

Cycles will never be

mitigated by these reforms. The solution lies elsewhere.
IV. STATUTORY ACCIDENT BENEFITS SCHEDULE
A. OVERVIEW
36.

We emphasize that increased access to justice for innocent accident victims must be a
precondition to reform of first party benefits. The quality of the product depends entirely
on the proper balance between tort rights and first party benefits.

The erosion of tort

rights in Ontario has been justified in order to fund the first party system. Problems with
the first party benefits system support our view that there must be a readjustment,
restoring rights and a proper balance.

This section considers some areas where

adjustment is needed in order to have a proper balance for consumers in Ontario.
37.

The interests of consumers require substantial reform of first party benefits. It is entirely
unacceptable to “tweak” the system, and an incremental approach to reforming first party
benefits is not in the public interest. In the last decade, attempts at tweaking the first
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party benefit system have merely caused additional complexity, resulting in a more
bloated and inefficient system. Further tinkering in this manner will simply perpetuate
the problems we face today. OTLA suggests the return to a shorter, simpler accident
benefit system reminiscent of the procedural mechanics from OMPP.5
38.

The first priority concerns the complexity of the first party benefit system. The sheer
volume and complexity of the first party benefit system contributes directly to wasteful
costs. Consumers required to access the first party benefit system are compelled to
access advice and services merely to begin to understand their rights. Insurers incur
huge expenditures on claims staff to deal administratively with the complexity of the first
party system. The number of forms required has increased, along with the cost of
completing and processing the forms. Complexity also negatively impacts on the timely
delivery of benefits to injured people. Delayed benefits to those in need and entitled to
benefits undermines the first party benefit system and public confidence.

39.

The second priority is concerned with transaction costs. The first party benefit system is
simply too expensive to administer. This cannot be overstated. There are far too many
assessments resulting in assessment costs being entirely out of control. Too much is
being spent on relatively minor claims. The funds spent on transaction costs represent
premium dollars that do not find their way to injured people. The waste in respect of
transaction costs is staggering.

Ontario’s first party benefit system is not delivered

efficiently.
40.

The third priority is proportionality. As in our civil justice system, the resources devoted
to a matter in terms of time and money must bear some relationship to the value and
importance of what is at stake. While this priority is tied to transaction costs, it is

5 OMPP – The Ontario Motorist Protection Plan was in place from June 22, 1990 until December 31, 1993
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important to recognize that some transactions ought to be eliminated or substantially
reduced simply because they do not make economic sense. This principle applies not
only to the internal claims process of insurance companies, but also to the costs
associated with the dispute resolution process at the Financial Services Commission.
B. COST OF EXAMINATIONS AND ASSESSMENTS
41.

Determining entitlement to benefits is subject to a cumbersome and often relentless
assessment process. In the case of an insurer intending to verify an insured person’s
entitlement to a benefit, the insurer is compelled to use an assessment process that is
convoluted and enormously expensive. Many assessments done by insurers become
multi-disciplinary (often involving assessment by healthcare professionals from four or
more specialties), despite the fact that the matter at issue was prescribed by a single
treating practitioner. In the absence of an assessment, an insurer is not at liberty to
discontinue payment of a benefit.

42.

The assessment process and administrative costs associated with it pay no heed to the
principle of proportionality. The process does not allow for the use of discretion or the
waiving of these assessments. Section 42 of the Statutory Accident Benefits Schedule
(“Examination Required by Insurer”) is a good illustration of an assessment process out
of control. When read in combination with section 37 (Specified benefits – income
replacement, non-earner, caregiver or housekeeping), section 38 (Medical and
Rehabilitation), section 38.2 (Approval of Assessments) and section 39 (Attendant
Care), the enormity of the transaction costs and inefficiency become readily apparent.
These provisions apply without regard to the amount at stake, the importance of the
benefit sought, or the relative costs between the benefit and the verification of
entitlement process.
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43.

The complexity of the assessment process leads to inevitable delay in the delivery of
benefits, further undermining the confidence of users of the system. This assumes,
however, that the consumer is able to access the system. Undoubtedly, the complexity
alone precludes some meritorious claims from being pursued.

Understandably,

consumers are both frustrated and intimidated by the process.
44.

There are substantial costs savings to be had in the reform of the assessment process.
Admittedly, the assessment process cannot be altered in the way it must without
addressing changes elsewhere in the system. With appropriate reforms, hundreds of
millions of dollars can be saved on assessments alone.

45.

The savings to be had on assessments are not confined to medical assessments.
Forensic accounting reports are commonly used to determined entitlement to income
replacement benefits for self-employed people under Part II of the SABS. A simplified
code for assessing entitlement for these claimants would likely save significant sums
paid to forensic accountants engaged in was is often a paper-intensive and cumbersome
job of determining entitlement.

C. CATASTROPHIC IMPAIRMENT
46.

Since the introduction of the definition of “catastrophic impairment” in November of 1996,
OTLA has consistently advocated for a less complicated, less costly and more insured
friendly definition of catastrophic impairment.

Twelve years later, the definition of

catastrophic impairment remains largely as it was in 1996. The benefit of the longevity
of this definition is that there is now a considerable body of jurisprudence, both at the
FSCO and the Superior Court of Justice, interpreting this definition and providing some
predictability in determining who will meet the definition for catastrophic impairment.
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47.

Stakeholders seeking to further limit those who qualify for catastrophic designation are
not engaged in a medical exercise but a policy exercise. Dissatisfaction by some with
the use of the Glasgow Coma Scale measurement or the practice of combining section 2
(1.2) (f) and (g)6 to determine catastrophic have failed to address the underlying policy of
the designation.

48.

The learned Arbitrators of the FSCO and Judges of the Superior Court of Justice have
consistently held that percentage ratings for a person’s psychological/psychiatric
impairments are properly combined with a person’s percentage ratings for physical
impairments in determining if a person has suffered a 55% whole person impairment. A
review of these decisions provides reasonable and compelling arguments for the
necessity of considering all impairments, including psychological/psychiatric, in arriving
at a formulation for whole person impairment.

Combining of these impairments is

consistent with the purpose of the SABS in that it promotes fairness for victims of motor
vehicle accidents and is necessary to ensure that those with the greatest needs have
access to expanded benefits.
49.

Using the Glasgow Coma Scale as a measurement is an arbitrary cutoff. The real issue
for people with very serious injury is that of need.

Having enhanced benefits of

$1,000,000.00 does not establish need and result in payment.

Using (f) but not

combining it with (g) does not address need. It must be remembered that those injured
people who seek catastrophic designation are doing so to access medical and
rehabilitation benefits in excess of $100,000.00.

These people have already

demonstrated that the use of the first $100,000.00 of benefits was both reasonable and
necessary. It follows, therefore, that their claim in excess of the first $100,000.00 is also

6 Combining physical and psychological injury to establish 55% impairment of the whole person under the AMA Guides to the Evaluation of Permanent
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likely reasonable and necessary and they are in “need” of those benefits. Attempts to
limit access for these people is not a principled medical decision but strictly a policy
decision that seeks to exclude some, despite the clear demonstration of need.
50.

When deciding whether to further restrict the catastrophic designation, it is entirely
irrelevant that a GCS score of 9 or less is “not a good predictor of outcome”. When an
application is made for a benefit, the need is not a future need but an actual need at the
time that is considered reasonable and necessary by a qualified assessor. Thus, the
debate over the appropriateness of a GCS score of 9 or less for determining access to
benefits is a policy debate used to determine which people in “need” will not get what
that they need and which people in “need” will get what they need.

51.

There is no principled justification for further restrictions on access to catastrophic
designation. There most certainly is no compelling medical justification for additional
limitations. In the final analysis, it is about policy. OTLA promotes access to benefits for
seriously injured accident victims in “need”. Those who need to access benefits in
excess of the levels available to non-catastrophically injured people are ordinarily
objectively and profoundly affected by an injury. Other than purely based on reducing
payments to these people, further limitations cannot be justified.

D. DISPUTE RESOLUTION AT FSCO
52.

OTLA supports a streamlined mediation and arbitration process, including the
consolidation of mediation and pre-arbitration hearings.

A consolidated hearing will

reduce unnecessary attendances at FSCO and reduce legal and administrative costs.
At the time of filing the application for mediation, the party can elect to proceed to
arbitration in the event the mediation fails.

Impairment, 4th Ed.
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53.

Following a failed mediation, the parties ought to be prepared to set an arbitration date,
exchange production requests, and deal with issues relating to the arbitration. This will
facilitate the timely hearing of disputed benefits, eliminate an additional attendance at
FSCO, and ensure parties are prepared at the time of mediation. For those disputes
that require a pre-arbitration hearing, discretion ought to be provided to the Mediator in
order to allow an additional hearing to facilitate the more complicated disputes.

54.

For disputes less than a fixed monetary sum, a simplified summary procedure ought to
be put in place at FSCO to provide a timely and less costly means of determining the
issue.

E. FRAUD AND ABUSE
55.

There are two fundamental ways to address fraud and abuse. The first is to provide a
disincentive to fraud through sanctions and penalties. The second is to remove the
incentive for fraud by altering the provision that tends to give rise to fraud. Punishing
abuse and fraud, through disincentives, is more difficult and expensive than removing
the incentives for fraud, thereby eliminating it at the outset.

56.

Fraud and abuse continue to impact negatively on the insurance system.

Our

recommendations calling for the simplification of first party benefits and the drastic
reduction of transaction costs will contribute significantly to the reduction of abuse and
fraud. By simplifying benefits and reducing transaction costs, some of the incentive for
fraud and abuse is removed.
V. CONCLUSION
57.

As the voice for accident victims and consumers, OTLA welcomes this opportunity to
share its insight and provide recommendations as part of this mandatory review of the
product. Without question, the changes suggested by OTLA in this paper will improve
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the product, promote stability, improve access to justice, and meet with the approval of
the public.

OTLA values its role as a significant stakeholder in this process and

welcomes the opportunity for further discussion and consultation as the necessary
changes are implemented.
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